PRESENTERS

John Land, Kensington Swan, Auckland

John specialises in competition law and commercial litigation. He has been with
Kensington Swan for 25 years and has been a partner of that firm since 1993. John has
been involved in a large number of major competition law cases including recently as
senior counsel for a group of major retailers in proceedings against Visa and MasterCard
and the major trading banks alleging price fixing of credit card interchange fees and anti-
competitive credit card scheme rules. He is also senior counsel for a major international
airline defending proceedings by the Commerce Commission relating to the alleged
fixing of fuel surcharges on the carriage of cargo by air.

John has published widely in the field of competition law, and is a frequent speaker and
commentator at conferences on competition law subjects. He is a member of the
advisory board on the Competition Law and Policy Institute of New Zealand.

Tom Weston QC, Christchurch

Tom has a broad-based commercial litigation practice with a particular focus on
competition law. He is currently acting for an international airline that is one of a
number of defendants in a penalty action brought by the Commerce Commission. Tom
practises from chambers in Auckland and Christchurch. He is the Chief Justice of the
Cook Islands (a part-time position).

Acknowledgement

With thanks to Imelda-Rose Sheerin, Senior Associate in the Competition Law team at
Kensington Swan for invaluable assistance with this paper.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the
New Zealand Law Society. This booklet has been prepared for the purpose of a Continuing Legal Education
course. It is not intended to be a comprehensive statement of the law or practice, and should not be relied
upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



CONTENTS

1.
2.

GENERAL OVERVIEW..... .ottt ettt ettt e s st e e st e e s e baa e e s saben s 1

MARKET DEFINITION . ... oottt ettt ettt ettt e st a s s s bt e e e s sabae e s sabas s e sbbnaessabaeeeas 3
GENERAL PRINCIPLES .ettieiiietttttttieesseisttettsesssssatsssssassssssssasssasesssasbbasesesesssasbssasssesssassssbasssesssessssbesssesssaias 3
THE SSNIP TEST (OR HYPOTHETICAL MONOPOLIST TEST) vuvtitiveriaiesienesiesieeste sttt 3
DEFINING MARKETS IN THE CASE OF POTENTIAL TRANSACTIONS ....coitiittieiiiee e e s sitbetiee e e s s sirbraee e e e s sarbaneeee s 4
MARKET DEFINITION AS A TOOL OF ANALYSIS ..ciiiittiieiitiiieiiteieesistessssbtssssssassssssssssssssassssssssssssssssssssssnsessses 5
THE PRODUCT DIMENSION OF THE MARKET ....vtiiiittiieietitesstteessettsesssstassssssasassssbassssstesssssssssssssssssssssssssssenes 5
GEOGRAPHIC DIMENSION OF THE MARKET
FUNCTIONAL MARKET DIMENSION ....viiiiiviiesitvieeeeiie s sveeeessnveee e
TEMPORAL DIMENSION OF MARKETS .....vvvieeiiiieeeseee e sveeeessnveee e
CUSTOMER DIMENSION OF MARKET ....uvtiiiitttteeiitteessestttssssbesessisbesssesessssssssssssssbssssssesssssssesssasssssssssssssssssenesns

OUTLINE OF SECTION 27 ..ottt ettt sttt et e s s st e e s s bt a e s s eabas s s sabanessbbeeesanes 11
CONTRACTS OR ARRANGEMENTS SUBSTANTIALLY LESSENING COMPETITION ....ccvvvviieirieeesctreeeeeveeeeeevees 11
CONTRACT, ARRANGEMENT, OR UNDERSTANDING.......cittuttiiiieeiiiiiriieieeessaissreessesssesssseessesssssssssssesessssins 11
PURPOSE OF SUBSTANTIAL LESSENING OF COMPETITION ..vvviieiiiiiitieiiieeeesiisseeeeesesssssssseessessssssssssssesssnnns 12
EFFECT OR LIKELY EFFECT OF SUBSTANTIAL LESSENING OF COMPETITION—COUNTERFACTUAL ANALYSIS
................................................................................................................................................................ 13
MEANING OF “LIKELY” EFFECT OF SUBSTANTIAL LESSENING OF COMPETITION ....uvvviiieieeiiiiirriieneeessiinnnns 14
IMEANING OF “COMPETITION ... ittttiiiee i i i iitbriie e s e e s sebb e b et e e e e s s e s bbb et s e eesesabbbbseeeesssaasbbbbeeseessaasbbbbesseesssssssres 15
MEANING OF “LESSENING” OF COMPETITION 11tiiiiiiiiiituttietieesieiitreeteeesssistsssssssssssssssssssssessissssssssssesssassnsnes 16
MEANING OF “SUBSTANTIAL” LESSENING OF COMPETITION.....uutttiiieeiiiiiuririeeeeeeiiiisnneessessssssssssessesssasnnnes 17
TIME PERIOD OVER WHICH LESSENING OF COMPETITION CONSIDERED ....cceciiiiiiiiriieeeeesiiiirseeseesssssnssneeess 17
COMBINATION OF CONTRACTS FOR PURPOSE OF ASSESSMENT OF ANTI-COMPETITIVE EFFECT ....c.vvvevenee.. 18

OUTLINE OF SECTION 30 ...ueiiiitiiie ettt sttt sttt s sttt s e s etas s s s bas e s s sbbasssesaassssabanesssbansesanes 19
CONTROLLING OR MAINTAINING OF PRICE
JOINT VENTURE EXEMPTION. .. uvtteiiuteeeesettteesetesesssesesssssesesasssssssssssesssssesssassssssssssesssssssessssssssssssesssssesssaes

PROPOSED REFORM OF PROHIBITIONS AGAINST PRICE FIXING AND OTHER

(O = I =1 RO @ ]\ 5 16 L O IR 23
BACKGROUND TO THE BILL 1iiiiiiiiititiiii ettt ettt sttt e e s ettt a e e e s s s saab bbb e e e s e s s sabbabaeeeesssesaberes
KEY CARTEL FEATURES OF THE BILL 1oiiiiiiiiiitiiiiic ettt ettt s e s st baba e e s e s sabbbb s e s s e s s seannnes

(081 5 (=] 1011 (o1 TR
EXEMPTION FOR COLLABORATIVE ACTIVITY Levviiiiittiieiiitieieiitteesisrteessisiesssssssssssssasssssssessssssssssssssssssssenssns
CLEARANCES FOR COLLABORATIVE ACTIVITY ..ottiieiitiiiiiitieessttteessitte s s sateasssbbessssstassssabasessssbessssnsessssnnenas
EXEMPTION FOR VERTICAL SUPPLY CONTRACTS
JOINT BUYING AND PROMOTION AGREEMENTS ... uueieiitieeeiitteeesitteeesssttessssssessssssesesssssssssssssssssssessssssessesnnes
PENALTIES FOR BREACH ....uvvviiiittieeieteeieiteeeesetteeesesteesssssesessessesssassessssssesssasssesssasaessssssesesassessesnssessssssenesns

OUTLINE OF SECTION 36 ....eiiiitiii ettt ettt sttt sitae s s ba e e s s bt e e s seaaae s s sabaesssabbesssanes 31
IMARKET POWER ..viiiiiiiiittttettieesssiattetteeeesssasbbttteesesssassbebeseseessessbebeesseessassbbbeeesaeesssasbbabasesesssasbbebeeesesssassrnres 31
SUBSTANTIAL DEGREE OF MARKET POWER ......uvvtiiiiieeiiiiitiieieessseissteetsesssassssssssesssesssssssssesssssssssssssessssnns 31
TAKING ADVANTAGE OF SUBSTANTIAL MARKET POWER.....uuuieiittiieeiitiieeiiseieessbesessisissssssssssssssssssssessssases 32
ANTICOMPETITIVE PURPOSE .. .vviiiitviieiiitttiesittesessatesesssstssssssssssssssssasasstssssssssssssssssssssssssessssssssssssnssssssssessses
COMMERCE COMMISSION V TELECOM CORPORATION OF NEW ZEALAND LTD

[ 101 OO PPRRRRPPOE

Market and dOMINANCE .........ccvviiiiiicies e

Use Of @ dOMINANT POSITION.......oiviiiiiiie ittt s be e re e e e e et e besbesraeneeneesnens

Materially faCilitated tESt ........oivii e re e e e e

A rigorous approach to counterfactual analysis
APPLICATION OF MATERIALLY FACILITATED TEST IN AUSTRALIA ...cvviiiiiteee s cteeeeetie e eeiree e sveeeesreeeeennes 38

RESALE PRICE MAINTENANCE ...ttt sttt s sabaa e s raee s 39
10 == IR

SPECIFIED PRICE



WHAT ABOUT RECOMMENDED RETAIL PRICES? ...oeiiiiiciieiiiee e e s seitiite e e s s e sitbee s s e e s s s saatbaaasessssssasbanssesesssannes 43

8 INFORMATION EXCHANGE BY COMPETITORS. ...ttt 45
MEETINGS TO Discuss PRICES AND POTENTIAL LIABILITY WHEN YOU DON’T SPEAK UP ......cvvvveiiiinns 47
Di1scuUSSIONS OF PRODUCT OFFERINGS THAT IMPACT ON PRICE .....cuviiiiiiiiiiiiiiiiice ettt 48
DISCcuUSSIONS OF PRICES THAT DON’T LEAD TO AGREEMENT AND POTENTIAL LIABILITY FOR SUGGESTING
Y] 2= = 1= N OO 48
o] [ =] [0 1SR OR 48
GENERAL GUIDELINES FOR TRADERS ....utttiiiiiiiiiititiieeeesiiitbsteeesessiibbssssssessissssssssssesssssssssssssesssnssssesssesss 49

9 FRANGCHISES ...ttt et ettt ettt e s st e e e e e bt e e e st e e e e s ebbe e s s abbeseseabaaessabteeesasbeesesabens 51
REFUSAL TO SUPPLY FRANCHISEES ... .uuttiiiieeiiiiittteeeeeeessiiitrsseeesesssasssssesssesssasssssssssssssisssssssessesssnsssssssesessn 51
EXCLUSIVE DEALING OR LOYALTY REBATES......uttttiteeeiiiiittrteeeeesiiaissseeeeesssassssessssssssisssssssessesssnsssssessesns 52
REQUIRING FRANCHISEES TO PURCHASE PRODUCTS ONLY FROM A PARTICULAR SOURCE ........cccveeennee.. 53
PRICE FIXING IN THE FRANCHISE CONTEXT .eiiiittttiiieeesiiitieteeesessissssssesssesssassssssssessssssssssssessssssssssesssesss 53
RESALE PRICE MAINTENANCE ..1tiiiiiiiiitttetiee e s ee it bttt s e s e s s siabbabasssesssaabbabaeesesssabbbbaassesssssbbbbaeeesesssaabbbbaeesessas 54
MAXIMUM PRICING ENFORCED BY FRANCHISOR ......coiiutttiiieeiiiiitiiiiessessssibtssessesssssssssssssessssssssssssssssssssnnns 55
Lo N =100 21 (TP 55
IMARKET SHARING ..1iiiiiiiitttiiteteeiieitbtbeesse et seiabtbessseesssssbbaaesseesssaabbabaeesesssas b b e baeesesssasbbbbaesseessesabbbanesesesssntes 56

10, JOINT VENTURES ... .ottt e ettt e e e s s et e e e e e s s s sabbbeeeeeeeessares 57
JOINT VENTURES INVOLVING BUSINESS ASSET ACQUISITIONS ..vvvviiieiiiiirriieeieeiiiiirsreeseesssesinssesssesssesssssenes 57
JOINT VENTURES INVOLVING SHARE ACQUISITIONS .....uvviieiiieeeesiereeeeetieeeseseeesssssessssssesssssessssssesesssssesesns 58
PRICE FIXING AND JOINT VENTURES .. .uttttttieeiiiiitttrteeeeeesiitssseessessiaissssesssesssasssssssssssssisssssssessesssmssssssssessn 59
PRICING BY UNINCORPORATED JOINT VENTURES SUPPLYING GOODS .....oeeviiitriieiirereeireeeeessreeesessenessvenens 60
PRICING BY UNINCORPORATED JOINT VENTURES SUPPLYING SERVICES ......cccvtviiieeiiiiiiierieeeeesssiissnneneeeens 60
PRICING BY INCORPORATED JOINT VENTURES ....uttttiieeeiiiitittiieeeesisissteessesssasssssesssesssssisssssssesssssssssssesesesss 63
EXCHANGE OF INFORMATION BY JOINT VENTURE PARTIES ....ccoiiiitttiiiiiee ettt e e s sitrrtn e e e s e ssibbaneee s e 63

11. TRADE ASSOCIATIONS ... .ottt e s et e e e et e e s s bae e e st b e e e saseeeeserbeeessabeeeeaans 65
CONTRACTS, ARRANGEMENTS OR UNDERSTANDINGS THAT SUBSTANTIALLY LESSEN COMPETITION........ 65
PRICE RECOMMENDATIONS ...utttiiiieeiiiiitbettseesssiasbbetesasesssasbbasasasesssasbbabaessesssabbbbaassesssesbbbbaeeesesssaabbabaeesessas 66
EXCLUSIONARY PROVISIONS ..ttttiiieeiiiitttteteeesseiitbsstessessiissssesssesssasssssssssesssasssssssssssssisssssssessessimsssssssssesss 67
TAKING ADVANTAGE OF MARKET POWER ..utvviiiiiiiiiiititieeeesiiisbsteessessssssbssessssssssssssssssesssasssssssssssssessssenss 68
KEY RISK AREAS FOR TRADE ASSOCIATIONS ..uttuiiieiiiiiitttrtieeeessiibssseessessiasssssssssesssassssssssesssssssssssssessssinnes 68

e el o L= 6 T o =T o T S 68
1Y 1= = TN TR 69
COMMUNICATIONS WITH MEMBERS/PRICE INFORMATION EXCHANGES ... vvvieiitviieeetiieesiteeeessreeessereeeesenes 69

12, REFUSALS TO SUPPLY/DEAL .....cotiiiti ettt ettt ettt sttt bt evas s sr s e 71
COLLECTIVE REFUSALS TO SUPPLY ..itiitttttiiieeeseitttetiteessssiabbetesasesssassbasssasesssssbasssssesssassbesssssesssasssssesssesss 71
INDIVIDUAL REFUSALS TO SUPPLY oitiiiiiiiitttiiiiiessseittbeessesssssabbasssasssssabbasssssssssasbbasssesesssasbabasssesssasssssanss 71
MISUSE OF MARKET POWER ...iiiiiiiittttiitieesieittbeetsesssesatbasssassssssbbatasasesssasbbabasssesssassbbbaassesssassbbbanssasssssnsse 71
RESALE PRICE MAINTENANCE ..1etiiiiiiiiitbeei e e e s s e iibb ittt s e s e s s ieabbabesesesssasbbabessseessabbbbeassasssssbbbbaseesesssaabbbbaeesessas 73

13. TYING ARRANGEMENTS AND BUNDLING......cooiiiiiiiiiiee ettt 75
THE APPROACH OF THE AUSTRALIAN COURTS .iiiiiiittttiiieieeiiititiie s s e st sisbtresssesssssbssasssesssesssssssssesssssssssenes 76
GENERAL GUIDELINES 11tttiiiiiiittttttieettiiitiesteesssssistbssssesssssastsssssssesssassssssssssssiasssssssssessiasssssssssesssmssssesssesss 77

14, EXCLUSIVE DEALING ...ttt ettt ettt e e st e e s s bt e s s s bta e e s sabanessabaeeseans 79
INEW ZEALAND CASE LAW. .. .utttetiieeiiiiittieeteeessaiistrssesesessiissssssessessimisssesssesssmisstssssssssssimstsssseesessimmsssseesesnn 79

Fisher & Paykel Ltd v Commerce COMMISSION........ccviverierieriiriesiesieseeeeeeseesie e sresre e eseeseeseeseesneses 79
AUSTRALIAN CASE LAW .. .uutttiiieeiisiitittieeeesssesbesesesesssasssasssssesssassbssesssesssassssbesssesssessstbesssessssssssresssessssssssns 80
IVIBIWALY ...ttt bbb bbb bR R bbbt b bbbt 80
Cool & Sons Pty Ltd v O’Brien Glass INAUSLFIES Ltd.........cccceveiiiniiineneseee e 81

15. BELOWS-COST PRICING ...ttt ettt e e s e e e st ae e s seatee e s eabeeessabaeeeenns 83
S =(on N [0] N L o] = A A TR 83
R elo 1 TV = N 0] = 0 11 O 84
INEW ZEALAND CASE LAW. ...uttttiiiieeiiiiittteeteeesssiistbssesssessiissssssssessiasssssssssesssaissssssssssssimssssssessessimsssssessesnn 84

(0T B LY £ RSO 84



AUSTRALIAN CASE LAW. ...iiiiiiiiititiiitieesieitittettsesssassttesssesssassstbasssasssasssssastsessssiassbesssasssssessbesssesesssssresanases 86
1] - | FR TSR 86
1S RECOUPMENT NECESSARY ? ...uttiiiiiiiiiiittttiiie e e s s it bttt et e st seab bbb ae e s e s s s e bbb b e e e s e s s s e bbb b b aeeaessssabbbbbeeesesssabbabaeeeas 88
IMIBASUIE OF COSES......uveieiitiiee ittt e e ettt e s sttt e e ettt e e s eabe e e s sabt e e s sabbeessbbeeessbbeeesssbbeeesabaassssabeeesssbbesesbraaessarenas 88
16. INTERFACE WITH INTELLECTUAL PROPERTY ..ottt 91
LICENCE OF INTELLECTUAL PROPERTY RIGHTS .....iitittttiiiie ittt esiitrrie e sibbara s e s e s sibbaaee s s e e s sennanes 91
SECTION 45 EXEMPTION ....ciittttttietieiiiiitttteesteesiassssseesseessaisstsssssesssassatbssssesssasbtbasssasssasastbesssesssesssbbasseesssains 91
SECTION 36(3) EXEMPTION ...uvtteitrateeseesteseestestessessesseessessessessesssssesssssesssessessesssssessssssessessessessessessesssessenses 92
17. COMMERCE COMMISSION INVESTIGATIONS.......cii ettt et 95
D TS T0 ] £ =R 95
INFORMAL INFORMATION GATHERING ...uvvviiiiiiiiiititiiieseesieibeteeeseessessbabesssesssesasbbasssesssessbbasssesssssassraseseses 96
SECTION 98 NOTICES . ..eiiiiiiiiitttiiieee et seitttee et e e s se b tb e et s e e s sa bt b e et sesssessbt b et e seessasabbbaesseessesabbbeessesssessbbeeesesesaies 96
INFORMATION/DOCUMENT REQUESTS PURSUANT TO SECTION 98 .....uvviiiiiiiie sttt e 97
SECTION 98 INTERVIEWS. ... uttttiieieeiiiittttieetesssesbbbeessesssasbbbbaessesssasbbb b et s seessasabbbbessasssesabbbbsesasssessbbbbaesesseases 99
SEARCH WARRANTS UNDER COMMERCE ACT . .iuittiiiiiie ittt e ettt s e e s s e sabtbass s e s s s s saabbaassasssssaabbaaesesas 101
CEASE AND DESIST ORDERS ©.uuutttttieeiiiiitttttteeeessiitssseessessiaissssssssessiassssssssesssamisssssssessssississsssesessissssseeess 103
MISCELLANEOUS CONSIDERATIONS 1..iiiiiiiitttttteeessiiibbatesesssssiabbssesssssssasbbsssessesssassssssssesssassrssssssesssasnsnes 104
18. COMMERCE COMMISSION LENIENCY APPLICATIONS ... 105
CONDITIONS FOR IMMUNITY .vviiiiuteieeiitteeeietteeesitbeesssstesssestesessssesssassesessssessssssesssssssesesasssssssssenssssseesesnnes 105
= O 1Y 1Y 0] T 12220 106
DEALING WITH THE RISKS OF MAKING A LENIENCY APPLICATION .....uvvieiitieeeeeeeeesitveeeesreeessseeeessnveeeens 106
FIRST STEP IN SEEKING IMMUNITY—PLACING A MARKER .......ctttiiiiieiiiiiiriiieeessiiitisreeesessssssbssenssesssassnenes 107
SECOND STEP IN SEEKING IMMUNITY—THE PROFFER ......ccuvtiitiieiiiiiitiiitieesseissieessessssssssssssesssssssssssesess 108
THIRD STEP IN SEEKING IMMUNITY—CONDITIONAL IMMUNITY AGREEMENT .....cvvviiiieeeiiiiiieieeeeessssrveens 109
OTHER ASPECTS OF LENIENCY POLICY L.utttiiieiiiiiitiriieeieesieitisiiessesssasssssssssesssasssssssssessssssssssssesssssssssssssesas 110
19. COMMERCE COMMISSION ENFORCEMENT CRITERIA ... 113
ENFORCEMENT OPTIONS Luttiiiiiiiiiittttittieesiiistbttssesssesabbatssesssssasbbasasaessssasbbabaeesesssasbbbbasesesssasbbbbaessesssassreres 113
20, DAMAGES ..ottt e e e e e e e e et e e e e —teea it e e e e et e st raesarens 115
GENERAL PROPOSITIONS RELATING TO ASSESSMENT OF DAMAGES IN COMMERCE ACT CASES.............. 115
WHAT IS THE HARM?—THE DAMAGE CAUSED BY ANTI-COMPETITIVE BEHAVIOUR.........ccovvvviieeeeiiirnne 116
WHICH KINDS OF LOSS CAN BE CLAIMED?—COMPENSATORY DAMAGES FOR ANTI-COMPETITIVE
BEHAVIOUR........coitttteetieeiieittreetee et saistbeeeeeessasabbaessessassaatbeseeesesssastbaaeeeeeessasbbssaeeeesssassbabaeeseessatbebeessessaanes 117
WHO CAN CLAIM?—THE PASSING ON DEFENCE AND INDIRECT PURCHASER STANDING .....vvvvvieeeriinnnnee. 118
HOW MUCH CAN THEY CLAIM?—QUANTIFYING COMPENSATORY DAMAGES .....cveeeiiiiieeeereeeeevreeeeevnenns 121
EXEMPLARY DAMAGES .. uvtiiiieiiiiiitteiteee st esistbtttseessesabbetesasssssasbbatesaessssasbbebeeesesssasbbabesesesssabbbbeeesesssassreres 123
2 R o A I 1= SR 125
22. MERGERS AND BUSINESS ACQUISITIONS ..ottt sre e sve e 127
1Y [T = = B = TR 127
THE NEW ZEALAND CLEARANCE PROCEDURE ......cccuttiiiiieeiiiiitieeseeesssiitieeeessssssisssssssssesssssssssssssesssassnsnes 128
SAFE HARBOURS ... .uutttiiiieeiiiiitrett e e et seiitbaessesssssabbeatseseessab b e aseeeeessaa bbb beeeseessaa bbb baeeseesse bbb baeseeessasaabbaneeeeas 131
T L1 o =SSR 132
RELEVANT FACTORS ...eiiiitteeeictteeeeetee e e steeessetbesesasaesssssbaeesasbeseaasaesessabeessasbaesesaseeeessabesesassaesesnseneesssrenenas 133
THE COMMISSION’S ANALYTICAL FRAMEWORK ...vvviiiittiieieiteeeeiieeeesesteeessteesssseesssesseesssssesssssensssssseseans 134
COMMISSION’S ANALYTICAL FRAMEWORK FOR ASSESSING A SUBSTANTIAL LESSENING OF COMPETITION
.............................................................................................................................................................. 135
THE COMMISSION’S APPROACH TO “SUBSTANTIAL LESSENING OF COMPETITION” ..oivviiiiiiiiviiie e e e seiienes 136
THE COUNTERFACTUAL .1vttiiee ettt ettt e e e e e sttt bttt e e e s s estbbbt et s eeesesabbaeteeeessssabbbasesesesssasbbbbeesseessassbbbanesassssssres 137
ANALYSIS OF EXISTING COMPETITION.....uuttttiiiieiiiiitittieeieessiisasresssesssassssssssassssssssssssssssssisssssssssesssasssnes 137
ANALYSIS OF POTENTIAL COMPETITION . uuttttiiiieiiiitittieesesssiitirbeessesssesssbsssssssssssssssssssssssiesssssssesesssasssnns 138
ANALYSIS OF OTHER COMPETITION FACTORS . .....ciitittttiiiieeiiiiitbiesie st s essbbaaesassssssbbassessssssasbssasesesssasnssns 139
ANALYSIS OF MARKET POWER ...uuttviiiiieiiiittitiieseessiiitbsseessesssaissssesssesssasssssssssssssissssssssssessinssssssssesssassssses 140
OVERALL CONSIDERATION L.uuuutttitieeiiiiittratteesessiitssseessessiaissssssssessiasssssssssesssassssssssssssssisssssssssssssisssssesess 140

23. AUTHORISATION APPLICATIONS.......coiiiiiit i 143



STREAMLINED AUTHORISATION PROCESS ...viiiiiiiiitrtteiiieesieiistteetiessssissssstssessssssssssssssessssssssssssesssasssssssses 143

THE PROCESS FOR AUTHORISATION DECISIONS ....coiiittttiiiieeeseitirtieesesssesibaresssesssesassbesssesssessssssssesssssssnns 144
THE PUBLIC BENEFIT/DETRIMENT TEST ..uvtiiiiitiiieitteessitteesssssessssssesssssssssssssssssssssssssssssssssssssssssssnsssssenes 144
THE DETRIMENTS NORMALLY CONSIDERED ON AN AUTHORISATION APPLICATION ... 145
ALLOCATIVE INEFFICIENCY AND TRANSFER DETRIMENTS ..ccciiiiitttiiiieeiesiiibiii e e e s s ssibbeieseessssasbbsnseesesssannns 145
PRODUCTIVE EFFICIENCY LOSSES.....ititttttttieeiiiittteettessiaistieessesssaissssssssssssistssssssssssisssssssssessimssssesssesns 145
DYNAMIC EFFICIENCY LOSSES 1iiiiiiiiiittttiieteeiiiittteeseessiaisssasssesssassssssssessssisstssssssssssissssssssssessinssssesssesns 145
PUBLIC BENEFITS NORMALLY CONSIDERED ON AN AUTHORISATION APPLICATION ....uvvviieeeeiiiiririeneeennn 145
DISTRIBUTIONAL ISSUES ON AN AUTHORISATION APPLICATION .
RESTRICTIVE TRADE PRACTICES AUTHORISATIONS ....vtiiitveeeiitteeeeeteeessreeessstseeessssesssssseeesssssessssssessssnsens
BUSINESS ACQUISITIONS AUTHORISATIONS .....uvviieieirieieiteeeesetteeeseseeessssesssssseesssssesssssnsessssssesessssssssssens
AMENDMENT AND REVOCATION OF A RESTRICTIVE TRADE PRACTICE AUTHORISATION .....cccvvvveeeeeiinnnns 148
RECENT APPEAL AGAINST AUTHORISATION DECISION

SCHEDULE 1

DIAGRAMMATIC SUMMARY OF APPLICATION FOR AUTHORISATION OF A RESTRICTIVE TRADE PRACTICE
(R I RSO URUR TP 150
10 1= LU [ =SOSR 151





